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Memorandum TO-66

Subject: BStuvdy 7l - Joinder of Parties

At the June 1970 meeting, the Carmission directed the staff to prepare for
geparate consideration a memorandum dealing with the revision of Section 389 of
the Code of Civil Procedure and providing additional background relating teo the
joinder of "indispensable" and "necessary" parties. Attached to this memorandum

are: (1) a copy of the Coammission's 1957 printed Recommendation and Study Rela-

ting to Bringing New Parties Intoc Civil Actions; (2) excerpts from two law re=-

view comments critical of the 1957 changes: Bringing New Parties Into Civil

Actions in California, 46 Cal. L. Rev. 100 (1958)(Exhibit I--pink); and Joinder

of Parties in Civil Actions in California, 33 So. Cal. L. Rev. 428 (1960)

{Exhibit II--yellow); (3} a draft statute incorporating the suggestions of our
consultant in this area (Exhibit IIT--green). See Research Study, pages 30-38
{attached to Memorandum 70-65).

The staff believes that the criticism expressed concerning the 1357 changes
was justified. At that time, Section 389 was amended to provide in part:

389. A person is an indispensable party to an action if his absence
will prevent the court from rendering any effective judgment between the
parties or would seriously prejudice any party before the court or if his

interest would be inequitably affected or jeopardized by a judgment ren-
dered between the parties.

The underscored phrase was not included in the printed recommendation and was
not apparently derived from prior case law. See Comment, 4 Cal. L. Rev. 100,
101 (1958); 33 So. Cal. L. Rev. 428, h32-433 (1960). As indicated in the cam-
ments, this language could produce unintended consequences.

Section 389 was also amended to direct, if not require, the joinder of

persons whenever it would enable the court "to determine additional causes of
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action arising out of the transaction or occurrence involved in the action.”

It is obviocus that the Commiszion 414 not intend this langusge to hbe as broad
as it reads. 1Indeed, as noted by Professor Friedenthal in hig study on counter-
claims and cross-complaints, a broad literal reading of Section 389 "would mean
that every person permitted to be joined would have to be joined."

Apparently, the Comission's intention in amending Section 389 was to
clarify the existing definitions of indispensable and necessary parties. As
the commentators hoped, the courts have ignored the precise wording of Section
389 and have continued to apply the rules in this area developed by the prior
case law., However, the potential problems still exist., Professor Friedenthal
concludes:

[I]t should be clear that a straightforward policy decision is required

regarding the compulsory Joinder of claims involving multiple parties.

If the purpose of joinder is to be limited to situations where actual

prejudice, such as inccnsistent verdicts, may cccur 1If a person, whether

or not indispensable, is not joined, then section 389 should be revised
to eliminate the reference to joinder of causes and should be patterned
after Federal Rule 19, which was amended in 1966 after careful study and
which is limited to situations where sbsence of a party may result in
such prejudice.

If the purpose of compulsory Jjoinder is not only to aveid prejudice
but also to promote the general convenience of the court and of the par-

ties and to avoid a multiplicity of suits, then sections 427 and 389

must be altered to say so clearly; they must be harmonized with one

another and with those provisions allowing permissive jolnder of parties.
On balance the narrower view of Federal Rule 19 seems the most ap-

propriate one for California to adopt. The advantages that may accrue

from broad compulsory joinder are outweighed by problems of enforcement

and the dangers of unnecessary litigation. [Background Study at 34-35.]

The staff is inclined to agree with our consultant and has accordingly

prepared a draft statute incorporating his suggestion. BSee attached Exhibit

III (green)}. At the July 1970 meeting, the Commission should review this
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matter. If the policy decision to revise Section 389 in substantial conformity

with Rule 19 is made, the draft statute should be reviewed so that it may be

included in our tentative recormendation relating to joinder of cauges and

parties.

Regpectfully submitted,

Jack T. Horton
Aszgociate Counsel
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Corhment

BRINGING NEW PARTIES I\TTO CIVIL ACTIONS
IN CALII-ORNIA

" The 1957 session of the Ca]lfomm Legislature endenmred lo revise ihe fire-

visions of thé Code of Civil Procedure ﬁzth respect 1o the bringing in of new parties '
in civil actions but, by amending sectiops 389,! which deals with joinder, and 4427 -
concerning cross-complaints, it creat.ed many new. and perhaps unantneipated

problems,

Prior to its amendment section 389 read in part: *‘when a cmﬁpkte detemunz- |

tion of the controversy can not be had without the presence of other partms, the

court must then order them to be brofight in ., .. . Afthough- the section spoke -

in mandatory ternis and made no dlsmictwn between necessary and indispensable

: 1AL, Coox Civ. Proc. § 389: “apmenunnlndhpmuhlepnrtywanatuuni{hk&-—
sence will prevent the court from rendering any efective judgmient betvecen ihe parties or

would seriously prejudice any party befors h.he court or if his interest would be heqniwﬂr
alfected or jeopardized by 2 judgment  between the parties,

“A person who is not an inidispensable § ﬁyhtwhm;ﬁmwﬁmhmw‘

d&mead&bbﬂlnumoimﬁm:ﬂhoutofﬁcmmhnwmmﬂndh
the action is s conditionally necessary party.| -
“mltummmtuwmuﬂhmwmmm&mmm
tleplnyw!rtbmhtumofmuvhl:h
thenbmu;l:tm.th::mﬁaltdkmhswhh ¢ prefudice all caises of achilis 33 1o which suich

- panty is indispensablé and may, a addition, disoadis without u&eﬂymﬁm-
asserted by s party whose {allure to comply ) the court's order is willul or negligént. :
“Whesi it dppears that & conditionally nécessary party bas rot been joiried, the court shall . .

order the party asserting the éause of action tn which be is conditionslly medessary to bring him
iulfhe:ssubjut to the jurisdiction of th murt.uhembebmaﬁth%mnah
delay, and if his joinder will nol cause und mmpkﬂtymddayht}nm:dmulihei

" not then braught ia, the court may dismiss without prejudice any eavise of action asierted by

& party whose failure to conplywﬁhthc "s exder v willul or
"whamn-gcourtmakemmﬂenht mhwtiﬂomaﬂhﬁ.&emw

‘ordefmmdednrsupplemﬂa!pkldingso amm@l&tﬂﬁh&mm

tusued and served.

*1§, aiter additional condmm]]y necranr perties baye besh bnubtin pumﬁil tg;bh
section, the vourt Ginds that Lhe trial will bé unduly complicsted o délgyed because of the
niumber of partiss or causes of action. involved, themmmﬂﬂmﬁhﬁnﬁﬁhm&

_parties or make such sther order as may be just.”

Prior o the amendmient, section 38% provided: -

“The court may determing any con sybctmpnthbefnrzu.m&mbldﬂt ‘
* without prejudice to the rights of othees, or by saving their rkhtt; bt when & compl )
determination of the controversy can not be had without ‘the’ preseore of oflser. parties, the

_court must then order them to be hrought in; and to that end maay ¢rder arended and supple-
enental pleadings, or & cross-compliint to be fed, snd susomainy tieroa iy be isiéd and served.

And whet, in an action for the recovery of real or persomal propesty, of to determing confliciing
clzims thereta, & person, not a party to the :?wa, but baving an baterest in 1be subject thivesf,
makes application to the couri to be made n puty. it may enier hhn to bt“ hiw;ht tn. by the
proper amciidment

The last sentente of the section as it reani prick to the reoﬂn amendment {s now canf.aund
in C.u_ Cape. Cwv. Proc, § 3895,

T OAL, Cobr U1v. Proc. § 442: 3y hemer the defendznt sceks affirmative relic{ agmna any

; {party} persom, whelher or nol @ party to l#r er:gmd action, releting 4o or depcndinz pon

the coniract, transaction, matier, bappining or accident gpon which the aclion is brought or
affecting the property to which the artico relates, b may, in addition 1o his answer, fie it

the same time, or by permission of the cnurt subsequestly, & crods-complabut, The crom-

i indlpeasbl 1o ving ke . £0e by met :




" parties” it was interpreted by the courts to require the joinder only of an indis-+ R -
‘pensable party and merely to permit, in the discretion nqi the court, the joinder -
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of i necessary party.*

In its repart, the California Law Revision Commission slated that sectivn 389

- bad been subjected to varied interpretations by the courts, and that the purpase

- of the amendment was to provide explicitly that indis nsable parties most be -
joined and that necessary parties may be joined.if the cotrt finds it advisabile io -

. section 389 since the decision in Bank of Calijornia v. S#pmm Cowrt® 1he noed -

do:50.% Tn view of the {act that there had been little guestion as to the meaning of -

- forciarification of the section is questionable, Mereover, bécause of an unfortunate
_choice of language, it is poss:h]e that the amendment has confused, rather. than -
clarified, the California practice with respect to joinder of partiss.

: md:spmbieif Eis interests would be ineguitably affected by, o
i , the test had been whethér the judgment would directly
- affect the abmz parlys interest in the subject matter of the Eontroversy be[are tn
_ the court. In construing section 389 the courts will be faced with the quesfemn-—,

of whether these diﬂmnm in phrasco!ogy alter the ex ing test-of & party’ $

: his presesice.®:

‘Th the past-the judicial definition of an indispensablp party was phrased in
terms of the effect of his ahscnoe upon- his rights, as well 35 the futility of a-judg- -
: . kis presence.” In defining indispensable p?.rues, scctioht 389 now |
s of prejudicing the righits of the parties before the court, as well
the absent pariy is.

the absent party.® Fﬁrtber, ‘the section states

; classification, .

Section 389 staies that a nmssary party is one “w Jnmder would enable
 the court to détermine additional causes of action’” arising out of the subjuct mab-
~ ter of the cimtraversy before the court. The former verh;hhzatmn ul a necessary

‘ comptdnt must he served upon the pirties :ﬂmad therely, md qnch pames may demur or .
‘ mwerthtrnn.mﬁ!einﬂmnimmntnnnkzthewhnkwwypmthmmluloﬂn‘ ‘
. original complaint. I sty of the parties affected by the crogs-complaint bave not appeared -

" in the action, a summons upon the cross-compisint must be and servéd upon. thes-in

the saint manyer a3 opon-the commemeneenent of an original action.” {The word “mﬂy iz -

; bmkm was. dcleted by the 1957 amendment and the Rakeized por) wrc added thmby 3

hﬁh Hﬁﬁmﬂ'aliy tlassified in!ﬁthm groups: (1) proper u“‘ who Bave b0 ln‘!ﬂ'ht‘ 2N

in &e conttwesh; between the tmmediate litigants, but bave sa | 2o interest. in the sabject

. matter 88 may- be conveniently settled in the siit, and theteby prevint - further liligation; Gy -

© mecessary porbies, who have an interedt-in the controversy, bul wirose interests gre seputable’ !

from those 1 the parties before the court, and will not be dirtcﬂy uficcted by a judpment

" between those mmes, (3) indispensadlé partics, who not only have an’interest fn the yubjert

- miatter of the controversy, but #n intefest of such a nature that 4 final judgment cannot -be
made without directly affecting Lheir inserests. Sve, ¢.g., Bank of (:#Iiferm: v ::uperio: Cnurt, T

16 Cal 2d 566, 106 P.2d 875 (1940).

4 Binmons v, California Institute of Techaoilogy, 34 Cal. 2d: m e md 551 ufm) 3k

Bank of. Califorsia v. Superior Court, 16 Cal-2d 516, 106 P.2d 879/ {1340).

5 Cat Law Revistns Coxrif, RECOMMENDATION AND- STUDY lll:u'm.o ﬂ: Bmcum ‘%wj'_; )

l Pawnrs Tsvo TVt AcTioks § {mn

® 16 Cal. 2d 'S16, 106 P28 879 (1940). i
Bowhis v. Superior Court, 44 Cal. 2d 574, 263 P.2¢ 704 {m:.*p Martran Rarich Co. v,

" Asseciated Ol Co,, 10 Cal. 2d 232, 73 P.2d 1163 £¥037) ; Warner [v. Pucific Tel. & Tel. Co.,

. 121 Cal. App. 21!497 263 P.2d 463 {1‘)53} Baines v. Zuichack, 84 {:pl App. 2d 48i 191 P2l 67 -

© {1948) ; McKelvey v. Rudriguez, 57 Cak App. 24 214, 134 1" 2d 820 (194!}

‘ indispensable puties

8 The wriler has been able to find only one aulhority using suc#) language: Srory, Equire

. Pixxniwgs § 77 (Sth od. 18323,

¥No authoritics have been found which so use the word ‘*meqm!.a.bly" in rhscnbm

i
1

a jtdgment: withoat




- after hmngheen ardered by thecom ) tlo!n.
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party was one whose absence would prevent a complete determination of the con-
‘roversy between the parties aiready befare the court. While this revised lan-
fuage may be interpreted by the courts as simply another way of siating the same
test, there are situations where the joinder du’ a new party would enable the coart
to dctermme additional causes of action arising out of the subject matter of the

- CORLIoversy before the court, even though that person’s joinder would aot be necés-
‘sary to permit a complele determination of the _coutroversy between the parties

~ already before the court.! If this definition is given its Yiteral meaning, the class -
of persons denominated necessary will be exphndcd to include many who fcnnerly'f

would have been merely proper parties,

. From the foregoing discussion it is apparent that section 389 a8 ammded is"
‘susceptible to belng construed as laying down new tests for de!enmnmg the statns
of a party as indispensable or. necessary.'? Jt is submitied, bowever, that it i a
practical impossibility to formulate concrete tests for detérmininig the- status of the
hew party. Since the new phraseology usesd lh section 389 apparesitly Has not been -
* used in any cases applying the section before its amendment; thepe :s‘m&gmdeu

to the meaning of the new terms. Furtherm&e, the {‘ahfarma Law Revision Com-
.misaion indicated that its purpose in

will ignotk the unique’
e rules as deﬁehpad i
Cafijornia case, determining the status of the absent it

facts of each case tather than restricting thehselv&bytttempli@ mmum;.;_

test apehcable to il sltuatms
1 Boiwles v Supamr Court, 44 Cul, 2d 574, zda Pad 04 mss), mm :ewnm

Co. v. Superior Court, 208 Cal. 657, 284 Puc. 44¥/ (1930); Haha v. Wailter, 60 Cal App. 34
837, 34 Pad 928 (19#3] Theu are appuenﬂy np cases xuln: the llm nlsm tontainad_ :

in section 389,

HAnmmplenthmndbypu&mﬂ cmmmumﬁnmuemnm,.

$u text at note 24 ixfra,

- 13Two other changes in section 389 bear discussion, bt 48 wat relite ditectly fo the sube

Ject of this-asticle. Tn dealing with the snctions fb

“eourt’s order is withal o, n!ﬂiﬁ'nt " Poriierly the
1o secure the joitider 6f'n new party was dismisal g
parly was indispensable or necessary, as the cast ninir be; sued dbmisal biing

i
the ahsent pessan was an isdispenmble party. Wakner v. Pacifhé, Tl & Tel. Co; 12364, Mhl'
497, 263 P.2 463 (1953} ; Loock v. Pioneer Title Tnsurance and Trust Co., 4 CaliApp. 2d 248,
- 40 P.2d 526 (1935). Also, section 389 states that thie cotirt shall order I & R Mmrﬂy i

ju

certain conditions are met. Non-jeinder of an to the of the

court; requiting dismissal of the sction if soch party lis not hlned.muhimm& o ton-joinder
afanindmsubiepaxfyumtmbvedbyfnlum;bmltbihmerordnnm But
{ailure 1o vhject to Lhe non-joinder of & secessary piirty had heretofore citeed Waiver. Bank.

of California v. Superior Court, 16 Cal, 24 518, 106 P1d £/ 119405 Sk v

: Cucamonigs
Water Co.; 160 Cal. 611, 117 Pac. 764 (191)). See cmcmeu huc Ty ‘which pra~

vides that the only objections not subjert to walvar ace Jack of Jusisdiction of thé cort aisd

" failure of 1be complaint. to stite & tzuse of sction,: coutts would probably ba tdu:tant to
give this purtion of section 339 the interpretation that shsence of & Hecessary pm,v oW goes

to the jurisdiction of the court wnd has the same efedt 21 non-joinder of xp

party. .
This lunguage will protubly be given the httr{mm o that the court must order o the neces-

urvplrurl! in its discretion, It is found 1o be- todﬁm,ﬁmﬂnsh!mchngeh
the nrior practice. However, the portions of the sertion dealing with sanctions for wilful ox
negligent non-compliance with a court order for joinder are explicit end probebly wAili be given
Literal effect.

‘ ing the amendment was ‘inerely to-
¢larify, not 10 alter, the. existing definitian mdmhlemdmcea@arymm -
1t is therefore 16 be anticipated that the cou seclogy -
- of section 359 and will continue to apply ik

f the umuf n‘;tlm ﬁm_msm

:
4
1
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'COMMENT
!

|
JOINDER OF PARTIES IN ICIVIL ACTIONS IN CALIFORNIA

For some time there has n confusion concerning the joinder of
partics in civil actions in Califorpia. This confusion has arisen at several
levels of the legal process. Most significantly, it has arisen out of a failure
of the legislature to provide a concise statement of the field of joinder
of partics in a package containing the types, status and characteristics of
the various parties along with the legal effects of joinder, misjoinder and
nonjoinder. |

This comment has as its scopk the California faw of joinder as it ap-
plies to "indispensable parries,” I'necessary parties,” “conditionally neces-
sary parties,” and “permissive (de proper) parties” in civil actions. Class
actions and tepresentative suits will not be considered.

i TﬁE INdISPF.NSABLE PARTY

Historically, there have always been situations where an effective judg-
ment could not be rendered without the presence of a certain party or
parties because his or their interdsts or rights were wo inextricably bound
up in the marter being litigated.] It is from this beginning chat our pres-
ent Juw of indispensable parties has come. ‘

Whar parties are indispensable? The case before the coure must be of
such a nature that the court capnot render an effective judgment with-
out the presence of another, of a judgment rendered would seriously
peejudice the rights of a party #ps before the court. There is an overlap-
ping in che controlling statutes in California, primerily because both the
old «quity rule of joinder® and [the common law rule’ have been codi-
fied. The cquity rule is set out in Code of Civil Procedure, Section 389:

A person is an indispensable party to an action if his abscoce will pee-
vent the court From rendering ahy effective judgment becween the partics
or would scriously prejudice any party before the court or if his interest
would be incquitably affected br jeopardized by 2 judgment rendered
between the pasties. 5

The common law rule is set ouin the same code in Secrion 382: "Of the

parties to the action, those who are upited in interest must be joined as

plaintiffs or defendants, . . ." As will be shown, these sections embrace

both indispensable parties and necessary parties because, as we know them

today, joint interests may or may not indicate indispensability.
|

FPOMENGOY, A TREATISE ON laqurﬁ| JURISPRUDENCE § 114 (-ith ed. 1918).
‘-‘:}:m;ic:“«nx. Cob# PLEADING, ch, 6 (24 ed. 1947).
“Fhid.
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Section 389 was amended to its present form in 1957, in order to
bring it mote in line with the case law up to that time.’ Few cases
have been decided under it as amended, but there is ample authority
. under the old section, which has nor bce$ emasculated by the new
amendment. -

Some examples of “indispensability” will serve to show what consid-
erations must be looked to in delineating ipdispensable parties. It has
Ieen held that in an action to set aside a rrubt, or determine the interest
of a beneficiary in 2 common crust fund, al] the beneficiacics are indis-
pensable® because any judgment which is rendered will clearly affect their
interest in the teust res.® But, compare where all the benehciaries have
identical interests such as in the removal of 3 trustee for breach of erust.
Here, the court has said that absent beneficiaries are not indispensable be-
cause the nature of the suit is a class action and there is vireual representa-
tion.' The resule may be the same in the case of unborn remaindermen.’
Where the action is concerned only in rights to the aliquot or liquidated

. . share of one beneficiaty and such judgment will not affect the liquidated

(or unliquidated) share of other beneficiaries, then those benchiciaries
not intetested are not even proper parties fo the action.” In an action
to wind up a parmership all the partners| are indispensable.’® In an

N

ABefore amendment it provided: “The court may flerermine any controversy “between
parties before it, when it caa be done without prejudice o the righs of others, or by saving
theic rights; but when a complete determination of the tty cannoy be had without
the presence of other parties, the court must then ordec to be brought in; and to that
end may orde:mndrdmdu?lumul pludinp.oracroacmphimtoi»ﬁlal.and

sumehons thereon ro be issued and served. ... i ‘
of mLCmnnFUV,m.Siﬁgpfﬂd_‘e:d'rn \ % or mmustee
AN express rust, Or 4 person cxpeessly au y stirute, mey sue withaut joining wit
him the persons for whose beneht the acrion is prosecuted. . . . It has been hold that chis
provision a&plies only 10 acticns in which the litigation (is aguinat, of by a s 1o, the
trast, or where the action is not direcdy detezminative of che beneficial shares of the trust,
Mirsu v. Roddun, 149 Cal. 1, 84 Pac 145 (1906); De Olatabal v. Mix, 24 Cal. App. 2d 238,

T4 P24 187 (1937).

T v. Toomey, 13 Cal, 2d 317, 89 P.2d 634 [1939); Hutchins v. Security Tt
and Sav. Bank, 208 Cal. 463, 281 Pac. 1026 [1929); Mitau v. Roddan, ruprs note 5; O'Coa-
nor ¥ Trvine, 74 Cal. 435, 16 Pac. 236 (1887); Mabry . Scor, 51 Cal. App. 24 245, 124
P.2d %G { 1942); De Olazabal v. Mix, supra note 5, v. Pioneer Title lns. & Trum Co.,
4 Cal. App. 24 245, 40 P.2d 524 (1935). Bt see Bowies v, Superior Courr, 44 Cal. 2d 374,
283 P.2d 704 {(1955) wheee the cours felt thar if all interests of the benchciaries were
the same, a theory of “clay action” would peemit excluzion of some of them; Huwhing v
Security Trust & Sav. Bank, supre, where by way of dictum the court said if & trust was void
as u mawer of law the bencliciaries thercunder would pot even be conditionally necessary
parties, i

iUndet the cise of Bowles v. Superior Coust, ikpra now 6, this analysis seems feasible
but it would seem implicit thac if there is the slightest yariance in jnterests, o adversity of
Jnterests, undes no circumatances should a co-beneficiuty be held o be Jess than indispensabie.

SCAL. CORE CIv. PROC. § 373.5. This code section rdlegares the unborn remainderman to
the status of permissible parry, but without his joinder; it would seem that the judgment
pendered would have no res judicacz effect upon him. ! ‘

¢First Narl Bank v. Superior Court, 19 Cal. 24 -m}; 121 B2d 739 (1942) taction 10

ror ot adminisitator of Iruskee

determine whether or mx phimi& was beneficiaryj; Ward v. Waterman, 8% Cal, 488, 24
Pac. 930 (18907 (reformacion of instrument co extent of 35 share P
wRudnick v. Delfino, 140 Cal. App. 24 260, 294 P.2 | 083 {1936),
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action o eject a Jessee, the lessor is | indispensable.'' The mortgagor is
indispensable in a foreclosure action|' bur where a mortgagor subsc-
quent to the mortgage gives a deed absolute, incending it to be a mort-
gage, to a second encumbrancer, the|first mortgagee need aor join the
mortgagor unless he has knowlcdgc‘that_the deed constituted a mere
security tramsaction.” According to J.ame authority if a junior encum-
brancer is not joined in a foreclosuré action on a morigage, the judg-
mene is binding as becween the parties present,' though it has no res
"judicata effect on absent junior e brancers in their later foreclosure
actions. Another view holds that the| judgment is a complete nullity if
there is failure to join junior encumbrancers.'” In an action against @
sublessee for damages for breach of govenant the lessee-sublessor is not
indispensable;'® but in an action for forfeiture of the sublease, the lessee-
sublessor is an indispensable party defendant”” And, in an action by
one tenant in common to forfeit a ledse given by himself, the other ten.
ants in common have an interest in|rents and royalties and thercfore,
are indispensable.” In setting aside a fraudulent conveyance, the wansferee
of the conveyante is indispenszble.“:ll\ an action by one creditor against
an assignee for the benefit of creditoss seeking an accounting, the other

creditars are indispensable,®® but where an aliquor share (as compared

with a pro taa share) is sought by |the creditor the others would not
be indispensable.” Where an action was brought 10 set aside a civil
service eligibility list, not only the civil service officials had to be joined,
bue also ali persons whose names were on the eligibility lise.™ In order
to have a county cletk strike the es of certain voters from the reg-
istry, those voters sought to be removed must be joined as indispensable
parcies.” Where an action was brought 10 have an incompefent person’s
name removed from the baliot, even |in the face of 2 prior adjudication
of insanity, it was held that the person whose name was to be removed
was indispensable.”* :

1Thomson v, Talbert Duingie Dist. 168 Cal. App. 2d 6B7, 336 P.2d 174 (1939),;
Monolith Portland Cement Co. v. Gilibetgh, 120 Cal. App. 2d 413, 277 P.2d 30 {1954).
1CAL. CopE Civ. PROC. § 726, ; :

31)ghason v. Home Owners Loan Corp., 46/Cal. App. 2d 546, 116 P.2d 167 {1941).

Wlee v. Silve, 197 Cal. 364, 240 Pac. 1045 (1925); Fraces v. Sears, 144 Cal. 246, 17
Pac. 9G93 (1004 ); Carpentier v. Brenhara, 40 Cal. 221 (3870).

Winn v. Totr, 27 Cab. App. 2d 623, B1 P.2d 457 (1938) _(dictum).

"'Hhanmm Ranch Co. v. Assoc. Oil Co., 10 Cal. 2d 232, 73 P.2d 1163 (1937).

V[ hid. .

"jameson v, Chanseloc-Canfield Midway 0il Co., 176 Gl 1, 167 Fac. 389 {1917);
leure Cobe CIv. Proc. § 384 ‘;mvidin,g: “All persons holding ss . . . {co-rasns) way
joinddy or sevesally comspence of fend any civil action . . . for the enforcement or
teLtion of the fights of sech pany.” This would not seem to cover the payment of mpﬁ
for the wking of oil from the land, which is antamount partition.

19Hefernan v. Beanett & Armour, 110 Call App. 2d 564, 243 P.2d 846 (1932).

_#McPherson v. Parker, 30 Cal. 435 (1865).

2 bid.
s>Child v. Stase Personnel B, 97 Cal App.|2d 467, 21B P.2d 32 (1930).
taAsh v, Superior Coury, 33 Cal. A;)p. , 166 Pac. B41 (1917).
*¥¥ounger v. Jordan, 42 Cal. 2d 757, 269 M.2d 616 (1954).
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As one can see, it is difficult in many cases tp tell whether or not a
person is so vital to an action a5 to be indispensable. The status of “indis-
pensable party” does not necessarily depend on pne's status in the suit,
«.g., merely being a beneficiary of a trust does ot insure that one will
always be indispensable, In the leading case of Bank of California v.
Superior Cosrs™ chis test was ser out: :

There may be some pessons whase interests, tights or duties will smevs.
tably be sffected by amy decres which can be ed in the action, Typi-
cal are the siruations where a number of persons have undetermioed in-
tecests in the same property of in. a particulac trust| fund, and one of them
seeks . . . 1o fix bis share, or 1o recover 2 portion ¢laimed by him™

The cases in which parties have been held o be less than indispensable
are legion. The great failing in nor propetly decermining indispensa-
bility seems to lie in failure to see that if the court can give a judgment
(even though it is less than is prayed for) which will be enforceable with-
out joinder of another person, that person ir not indispensable.™

216 Cal. 2d 516, 106 P.2d 879 (1940).

074 3t321, 106 P.2d a¢ 883, (Emphasis ackled.) i
+*Bawkes v. Superior Courr, 44 Cal. 24 374, 283 P2d 704 (1933) (beneficiaries nuf ia-
dispensable in sction to remove trustee); Jollie v. Supetiot Courr, 38 Cal. 2d 52, 237 P.2d
641 (1931} {action to deteemine right to aliquot share in winding up partnenbip); Simmons
v, Cal. inst, oi Techaology, 34 Cal. 2 264, 209 P.2d 581 (1%4Y) { Promisee’s sction against
thied parry benehiciary fot recision — promisor hot indisptusable); Firsx Natl Banic v.
Superios Caurt, 19 Cal. 2d 409, 121 P.2d 729 (1941) (action w0 determine right o aligguot
shate of trust — beneficiaties not indispensable) Bank of California v. Superior Court, ib
Cal, 2d 516, 106 P.2d 879 (1940) {quasi specific porformante 1o attack will — bensficinrics
a0t affected not indispensable) ; Shea v. City of Sen Bernardino, 7 Cal. 24 688, 62 P.2d 16%
{1934} 1joinc and severslly lisble tordezsors not indispersable); Ambassedur Petroleum Co.
v, Superior Courr, 208 Cal. 667, 384 Pac. 44% (1930) (action for injunction against Jessee —
lessot not indispensable); Fowden v. Pucific Const 5.5, Co., 149 Cal. 151, 86 Pac. 178 (1R06)
{joine torfeasors ute oot indispensable); East Riverside lzr. Dise. v. Holcomb, 126 Cal. 315,
38 Pac. BI7 (1899) (injunction against execurion by shetifi—judgment creditor not indis-
" pensable ) Williams v. S0. Pac. RR. Co, 110 Cal. 437, 42 Pac. 974 (1893) (suit ngaing
pastoership on parmership obligation — athes partaces ot indispensable); Duval v. Diuval,
159 Cal® App. 24 627, 318 P.2d 16 {1957) {action to have conviyance construed — the
purposted beneficiaries of 2 contended rrust not indispensabie); Everfresh loc, v. Goodman,
131 Cal. App. 2d 818, 281 P.2d 360 (1955) {swit for coar jon — liesholders and vendi-
cional salcs clsimants not indispensable) ; Willisou v Reed, Cal. App- 24 195, 248 P.2d
147 (1952) (joint and several obligors not indispensatle); otthy v. Dobbins, 110 Cat.
App. 24802, 243 P.2d 883 (1952) (suit for specific otmarce — trast deed holder not
inl:l?lpennhle); Harrington v. Evans, 99 Cal. App. ia 221 P34 696 {1930) (suic
under permaissive use starute — deiver of sute not indispengable); Jones v. Feichuroeir, 95
Cal. App. 2d 341, 212 P.2d 933 (1949) (suit for declacdtary selief againse sublessor by
sublessae — Jessor not indispensable); Casuro v, Giacomazzi Bros., 92 Cal. App. 2d 39,
208 P.2d 688 (1949; (driver not indispensable in action |usder permissive use staure i
Baiges v. Zuieback, B4 Cal. App. 2d 483, 191 P.2d 67 (1948) (lessor not indispensable in
&n action o refocm sublease) ; Hahn v. Walter, 60 Cal. App.|2d B37, 141 P.2d Y25 (1943)
(several co-gusrantors not indispensable): Garcia v. Superipr Court, 43 Cal. App. M 31,
113 P.2d 470 (1941) (suit asainst child 1o suppott pardir — other children not indis-
pensable); Frazzini v. Cable, 114 Cal. App. 444, 300 Pac.|121 (1931} (joiot tortfensors
not indispensable) ; Webb v. Casana, 82 Gal. App. 307, 253 .% 541 (1927) (juint obligees

not indispensable); Tummue v. Superior Court, 60 Cal. App. 3%, 230 Pac. 198 (1924,
{ualawfel deginer actions ate excepeions ro the rule——unijoi gnics aever indispensable ).

N’“Sﬂ: generslly Bank of Califoraia v, Superior Courr, 16 Cal. 2d 516, 106 P.2d 879
{1940). :
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What is the e¢ffect of nonjoinder of an indispensable party? This seems
to have been problematic in the past, but it would seem that the reason
problems have arisen is because ther$ has been confusion between the
terms “necessary” and “indispensable” by a use of the former to include
the laster. As can be seen from the analysis above, where a party is in-
dispensable, any judgmene rendered by che court without that party pres-
enc is a nullity because it is an attempt to adjudicate the rights of a person

- not before the coure.. Thus, it is stated|in the cases that without the pres-

ence of indispensable parties the court is withour jurisdiction (over the
subject matter) and any judgment rendered is open to both direct and
collateral arack.™ The Code of Civil Procedure provides:

When it appears that an indispensable party has noc been joined, the
coust shall order the party asserting the cause of action to which be is
indispensablc to bring him in. If he s not then brought in, the court
shall dismiss witbout prejudice all of action as to which such party
is indispensable.™ | -

This mandatory dismissal rule seems fo voice the rulc of the cases and
relares nonjoinder of indispensable parties to the subject matter jurisdic-
tion of the court. i

How and when can nonjoinder of |
Since this matrer goes to the jurisdicti
at any time in the proceedings and is
ably object.™ Since it is not waived, i
writ of prohibition restraining the lo
action without ordering joinder of

* itiation of the action, it may be rai
Although there is no authority, it see
might also be a proper vehicle for

There is one great problem area u
cion 389, That is, what is the effect of
pensable when his absence . . .

an indispensable party be raised?
of the court,” it may be raised
waived by a failure to season-
may be raised on appeal,” or by
court from procesding with the
indispensable party.* At the in-
either by answer™ or demurrer.”
possible thar 8 motion to strike
objection in some instances."’
t the 1957 amendments to Sec-
language that a person is indis-

Id setiously prejudice any party

~ #idacrnan Ranch Co. v, Assx. il Co., 10/ Cal, 2d 232, 73 P.2d 1163 (1957 }; Solo-
man v. Redona, 52 Cal. App. 300, 198 Pac. 643 |(1921). '
soCar. Cops Civ. Proc. § 389. {Emphesis sdded.)
#1Hattman Ranch Co. v As:t;c‘i Oit cl;‘ lu] 1 ﬁ. 232, 71‘ piulmogz:.
uCa1. Cope Civ. Proc. § ides: "If no objection , eithwr by demurrer
ormcr.thcde{endamm‘imbedmcdm . same, ng
objection o the jurisdiction of the court, and objection that the complaiot does not stare
.. .a cause of action.” It kas boen held that thiy waiver dor W
nonjoinder of an indi bie X:rq Toomey ¥. . 7
( 1939); Herumen Ranch Co. v. Assoc. Ol Co, ikpre note 31, Mitss v. Roddan, 149 Cal.
$4 Pac. 14% {1906); Miracle Adhesives v, i . 2
321 P.2d 482 {1938). !
safhid, i
315¢e cases cived throughout this mmmen:_i+ which superive court is & pary defendeot.
35CaL Cope Civ, ProC, § 433, i ‘
i ot § 430 :
)4 ac § 435,
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before the court . . . ?" As seen above, traditionally in California this. has
aot been a case of indispensability, but, rather, merely a case of parties
being necessary. The first problem is to determine jwhar is meant by
“seriously prejudice.” But, of ¢ven more importance i$ the derermination
of what parties the language covers. As will be di below, it is
normally the case that a joint obligee or joint obligor is a necessary party,
and this code section seems to describe the type of cate involving 2 joine
obligation. i

What possible constructions could be placed upon this language? It
could be argued that the legislature intended to elevare joint obligees
and joint obligors to the status of indispensabie partics, and thereby
make their nonjoinder jurisdictional. This argumenjﬁmuld also be ap-
plied 1o joint tortfeasors as will be shown below. Thi hardly scems wise,
however, because failure to join these parties is not %n:h a serious defect
that there should be a dismissai of the action, and a total denial of resolu-
tion of the case as it exists. On the other hand, the dourt could construe
the section as creating a new class of indispensable parties; 2 class where
failure to seasonably object to nonjoinder would czistitute a waiver, It
would seem that this construction would run countet to the law as it has
been in California, and elsewhere; and, in fact, ¢his very illusory con-
struction would lead only to greater confusion and anomaly. Probably
the best thing that the cours can do is to try to ascgreain the legislative .
intent, which -was probably merely to codify the law as it existed and
not to change the law. Under this rationale, the court could construe the
section in the light of the other sections dealing with joinder of parties™
and allow no change in the law as it existed at the time of the amend-
menc. Even if the courr does not choose to ignore this language, it could
emasculate it by placing an extremely strict construgtion on the factual
question of what constitutes the necessary “serious rejudice.” This, too,
would have the effect of avoiding the harsh jurisdictional effect of non-
ininder, in all but the hardest of cases. :

1. NECESSARY PARTIES |

i is in this arca of the law that the greatest difficulty has been found
bath in the definition of terms, and-in the derermination of the legal
effece of nonjoinder. To begin with, in California we are plagued with a
codification of both the common law rule of mandatory joinder and the
rule used at equity.™ As a result of this admixture there are overlapping
statutes, Fundamentally, under the common law, persons having joint
interests had o be joined. Nonjoinder of such persons was considered
faral. The coucts of equity discarded this mechanical rule and adopted

g, ms 379, 382, 383, 430 and 434.
3w Ay indicaged, the common law rule of joinder is foend in § 382 of the code, and the

equity rule in § 389,
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in addition to the class of indispensable jparties a class of parties who were
aot so vital ro the litigation before the court.” This class ofren took
in persons who were united in interest and whose joinder was manda-
zory under the common law system. In equity, nonjoinder of these partics
was not fatal if ic could be shown r.hatl it was not possible of practicable
¢o join them. These parties had such un interest that they ought to be
joined, but their interest was not so graar thar nonjoinder should be fatal

" to the action. This résult followed cithgr because there could be a partial
adjudication between the parties already present or else because a decree
rendered berween the present partics would not have such a profound
effect on the rights of absent parties: their rights could be adjadicated at
o later time. As stated in the Bunk of Cafifornia case:

The . . . classificacion includes persons who are interested in the sensc
that they might possibly be aifected by|the decision, or whose interests in
the subject matter of transaction are juch thac it cannot be finaily and
completely sectled without them; bur [ncvertheless their interests are o0
sepatable that a decree may be rendered between the parties before the
court withour affecting those others.
pasties to a complete settlement of the entire controversy of [rapsacton,
bur are not "indispensable” to any valid judgment in the particular case. ‘
They should normally be joined, and the court . . . will usually require
them to be jained, in order to carry out the policy of complete determina-
tion and avoidance of mulriplicity of |suits. Bur, since the rule itself is
one of equity, it is limited and qualified by considesations of fairness,

convenience and practicality.! |

Hence, where there is such a party, l.ip()ﬂ seasonable objection the court
should order him ro be joined, bue if jt is impossible 1o find the party, or
to get jurisdiction over his person, o for some other reason he cannot
be brought in, then the acrion should proceed as to those parties who
are present. Obviously, it is crucial that the indispensable party be dis-
tinguished from the necessary party

What parties are, necessary parties? Although thete is confusion in
che cases,”” and in the 1957 amendments to the Code of Civil Pro-
cedure," joint obligees have traditio ally been considered to be peces-
sary parcies,* The reason that the jginc obligee is not an indispensable
party plaintiff is because the obligor may set up the judgment in the
first action as a set-off in an actiof by the absent obligee. Also, i

the absent obligee has a right t© a portion of the recovery he may bring

“PoMERGY, A TREATISE ON BQUITY ]tm{.s:wnmca § 114 (dth ed. 1918}.

stBank of California v. Supetiot Coure, 16 Cal. 24 316, 323, 106 P.24 B7U, 884 {1940).
{ Emphasis added. ) i

12Cascs decided before 1940 seem to be the chiet offeriers. However, shier che Bend of
Califurma case was decided [with its extcasive Liiscussion of the subject), & grear amount of
she confusion wes dispefled. | :

+15¢e rext, "Conditionally Neczasary Pmicsi“ injrs.

' Willisms v. So. Pac. RR. Co., 110 Cal.| 457, 42 Pac. 974 {1893); Webb v. Casassa,
#2 Cab App. 307,259 Pac. s41 (1927). i




1960] COMMENT 435

an action against the obligee present for partitiop, or to impress 2 truse,
or some other proper remedy, and thus protect his rights.'® Note
here, that the court may render a judgmenc stating the findings in such
2 manner as (o save the rights of the absent parey. It will be noticed fur-
ther that the obligee has a remedy even chough his co-obligee is absent;
there is not a jurisdictional result such as would follow if the party were
held indispensable. If the obligor seasonably objects to the nonjoinder,
the court oxght 1o join the absent obligee; thus saving multiplicity of
litigation and lessening the hardship placed upon the party before the
court. That is, the obligor will not have to def¢nd another, subsequent
action by the absent obligee, :

Joint obligors prescne a somewhat more complicated probiem. In Cal-
ifornia, joine obligors have been held to be neressary partics.** How-
ever, the obligor has a special hardship put upon him if his co-obligor
is not joined in the action where the subject macter|is a joint obligation. At
common law, the obligee could not maintain an action withour joining
both obligors.*” Under the equity rule joint obligors had to be joined
uniess joinder was noc possible because of absence from the jurisdiction
or some similar consideration.' Under our code, a suit on a joint obli.
gation may proceed to judgment even though all the obligors are not
served with process.” Also, under California’s| “joint debror” starute
a joint judgment debtor may go against his co-obligor for amounts he
has bren held for on execution of the judgment against him which
Amount to an excess over his pro rata share.” But, the appearing obligor
is only entitled to this contribution where the non-appearing obligor bas
been numed in the action.®* This situation well-ilhistrates how the neces-
sary party rule works since here is a case where nonjoinder will most
definitely prejudice the party before the cour:. Sice it is not even neces-
sary that the joint obligor be served, but only named, there should never
be an excuse for failure to order him in ac least for the purpose of adding
his name to the action in order to protect the appearing obligor. Finally,
it will be noted that where obligors or obligees are jointly and severally

38ee generally, 2 WILLISTON, CONTRACTS § 329 o soq. (rev. ed. 19387,

SFarmer's Exch. Bank v. Morse, 129 Cal. 239, 61 Pac. 1088 (1908); Grisingber v
Shaeffer, 25 Cal. App. 24 3, 76 P.2d 149 (1938); Kawamoto v Sawano, |10 Csl. App. 610,
294 Pac. 415 (1930). ,

“’Cl;:lk. ConB PLEADING § 36 (2d od. 1947}, ;

wibid. i

5CaL. CopE Ciy. ProC. § 414 provides: ""When the adtion is against two of more
defendanes jointly or severnlly liable oo » contract, snd che ns is secved on one or moce,
but not on all of them, the plaintiff may proceed apuinst the adanrs secved in the same
maneer as if they were the only defendants.” Cat. Cone Civ. PR, § 989 provides: “When
s pedgment is recovered against ooe or more of several , jointly indebted upon 2n
obligatian, by ing a3 provided in secrion 414 this codle, those wha were nnt
oriﬁ;ﬂly served wish the summons, and did not appear in the action may be . . . {orderel]
to show cause why they should not be bound by the judgmem."!

¥aCaL Crv, Copn § 1432; Cas. Copg Civ. Proc. § 709,

5'd, at § 709, ;

ST
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tiable ot have a joint and several claim,
a necessary perey.”

party? The coutts have held that the no

the absent pazty is clearly never

joinder of & necessary party

When must objection be raised rcgardiFg nonjoinder of a necessary

must be raised by answer™ ot demurrer,’

not open on appeal”
~ What is the cffect of nonjoinder of a
" It has heen held that where there is

or it is forever waived, and

njbcessary parey?
nb ohjection made to the pon-

joinder of a necessary parcy the court may proceed and any judgment
or decree it renders is a binding adjudication on all present parties. It

- does not go 1o the subject matter jurisdiction of the court.™ Where the

objection is raised and overruled erroncously, such ruling can be raised
on appeal and reversal will be granted proviling prejudice can be
shown.”" Where the objection is sustained and the court orders the ab-

sent party brought in, upon 2 failure 1o

bring him in the courc may,

in its discretion, dismiss the action.”™ However, if it can be shown that

ic is impossible to bring in the absent
then the courc should proceed to jud

for one reason or another,
nt in the action before it

111, CONDITIONALLY NECESSARY PARTIES
In 1957, Section 389 of the Code of | Civil Procedure was amended

and the following provision created:

A persun who is por an indispensable
enable the court to detcrmine additional

fparqr bur whose joinder woukd
tauses of action erising out of

the same fransaction or occurrence involv «d in the action is 2 condition-

ally necessary party.

When it appears that 2 coanditionally |

joined, the cour: shall order the party

ecessary pasey has not been
ing the cause of action ©

which he is conditionally necessary vo bring him in if he is subject 1o

the jurisdiction of the coast, if he can

delay, aod if his joinder will not cause

bhe brought in without undue
ue cormplexity ot deley in the

proceedings, 1f he is not then brought i, the coure may dismiss withour

seWilliams v Reed, 115 Cal. App. 24 195, 248

sCAL Conk C1v. Froc. § 433.

sifd, av § 430, Farmers £xch, Bank v. Morse,

sqCAL Copg Cwv. Proc. 434; Willians . So.
{189%); Everlresh Inc, v. Goodman, 131 Gal. Afp.
Giacomazzi Bros., 92 Cal. App. 2d 19, 206 P.2d 6
App. 2d 230, 146 P.24 720 {1944); Kawamota v.

?.Zd 147 (1952).

20 Cal. 239, 61 Pac. 1088 (1200,

Prc. RR. Co., 110 Cal. 457, 42 Pac. 974
d R18, 281 P.2d 560 {19%3): Castro v.
# (1949 Burkbardt v. Lotton, 63 Cal.
wane, 110 Cal. App. 610, 294 Pac. 413

{19301; Webb v. Casasna, B2 Cal. App. 307, 233 Pat. $41 (1927) (diceum ).

solbid,

TWalker v. Etcheversy, 42 Cal. App. 2d 472] 109 P.2d 383 (1941}; Gregg v. Seark.
128 Cal. App. 434, 17 P.2d 766 (1932); Wiseman v. Sklar, 104 Cal. App. 369, 285 Pa

1081 {1930) (holding o error},
AL AL CoDE CIv, ProOC. § 389.

P. 19 (b).

s#Shell Dev. Co. v. Universal il Prod. Go., 157 F. 2d 421 {34 Cit. 19463: Fed. R. Civ
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prejudice any cause of action asserred by a pu‘ty whose failure o comply
with the court’s osder is willful or negligenc.|

|

It is difficult to tell whecher or not this code section was meant to com-

pleely supplant the old section and so to include that group of parties
which had heretofore been called “necessary,”

To begin with, it seems that we must prodeed unaided by case author-
ity construing this section and deciding this point. It seems further, that
if the amendment was an attempt to dispense with prior confusion and
o bring all parties which had been called “necessary” under an all inclu-
sive Jabel of nevessary, it fell short. As has been shown above, the tradi-
tivnal necessacy party was the person who was a joine obligor or joine
obligee. This being the case, it is clear that the language in Section 389
docsn't even cover this situation. The definition of a “conditionally
necessary” party is @ party which would permit the court to solve addi-
sionul causes of action. Where there is a jdint obligation there is ome
cause of action against, or in favor of, more than one person,”* Not more
than one cause of action. Thercfore, it would| seem that this section does
not even cover the traditional situation of a “necessary” party, but rather

dehincates 8 group of parties which were ¢
but weren't involved in a joint obligation. Fo
might weil be involved in an action where
contracrual rights. The mere action by

lled ncoessary in the pase,
example, this type of party
there is an assignment of
i againsr the obligor

an
does not necessitate the bringing in of che Fignor-obligee as a condi-
tionally necessary pacty in the normal situation because, fmter ulis, the

assignor is no longer the real parry in intey
defendant-obligor wishes to ser up a defense
in the action by the assignee, the assignor sh

sary party defendant.™ This will save the de
ing a scparate suit co assert the defense or
assignor. Assuming that the obligor asserrs

rese.’’ However, where the
he has against the assignor

Id be a conditionally neces-
endant-obligor from bring-
set-off against the obligee-
the defense against the as-

signee and prevails, it will save an action by the assignee against the

assignor for breach of implied warranty of the
were a partial assignment, there would be a

assignment.” Also, if there
case of conditionally neces.

siry parties involved if the debror wished to have afl of the obligation

considercd, Note that this is a case of one ca
so as to make the various portions several r
would thus be no res jadicaia effect on obli

of action, bue it is split
ther than joint, and there
noC present.

As can be seen, there is a relatively narrow set of circumstances where
the new section can be used; it is ar least qhestionable whether or not

oig.g., Williams v. $o, Pac. R.R. Co., 110 Cal 457, 42 Pac. 974 (1895},

AL CObE CIv. PROC § 367; CLARK, up. sir. 1ap
43T his assumes & delense azising before the assignee

nute 51, ar 163,
ve notice 0 the obligor. A defense

uisa’:g adter notice could nut be asseried uniéss of 2 specs % rype. See CaL. Covs Civ. PROC.

SYRRSTATEMENT, TORTS § 175 (1934).




438 SOUTHERN CALIFORNIA LAW REVIEW {Vol 33

the section has only served to confuse the law more, rather than to clarify
it. 1f it were meant to settle for once and for all the problem of separating
the indispensable from the necessary party, it is clearly inadequate. If it
were merely meant w deal with certain parties called necessary in the
past and throw ail other parties heretofore called necessary into that class
covered in Section 382, then it has been sugcessful. The cffect of non-
joinder of conditionally necessary parties seems clear from the statute.
|

IV. SOME QUESTIONS ABOUT JOINT TORTFHASORS
15 CALIFORNIA TODAY

Historically, joint tortfeasors and concurfent torcdfeasors have been
considered liable jointly and severally;™ under the majority rule in the
United States there is no right ro contribution allowed berween concur-
rent tortfeasors,™ but there /s contribution dllowed between joint tort
feasors where the tort is not inteational or |malicious.™ As a cesult of
this rule it would seem that where there are joint torcfeasors {or concur-
rent rortfeasors if a jurisdiction zllows contribution ameng them), those
absent should be conditionally necessary parties so as to protect the defend-
ant from the expenst of another suir and avojd multiple actions. In Cali-
fornia, under a 1957 statute, contribution is aflowed where there is a
“joine judgment.™ Conceivably, this may be| used to support the propo-
sition that the trial court can grant or disallow|the right to contribution by
the type of judgment it renders, without mpre, and especially without
regard to whether or not the rort was one involving joint acts or concur-
rent acts. Thercfore, in all actions against juint or concurrent tortfeasors
in California it is arguable that absent torefeasors should be conditionally
necessary parties.”” i

It is also arguable, although remotely so, that in Caiifornia joint or
concurrent tortfeasors are indispensable parties. This would follow from
the reasoning that since by rendering a “joint judgment” the trial court
may bestow i right 1o contribution upon thy present torefeasor, to deny
him the joinder of an absent cortfeasor will| deny him the privilege of
contribution, and thus cause “serious prejudice o a party before the
court,” in the language of Section 389. ft is|submitred that this is a bi-
zarre result, but not totally impossible under the language of Section 389
as it exists today. . '

Huwever, the great majority of the cases jn California regarding this
point have been decided before Section 389 was enucted and there is no
T nibossi, 102%; -16.t-Zd ed. ‘IQSSJ.W o T e

“rdbid.
v J(';T;’ Comi Civ. PROC. § 875 provides: "Wheee a foney judgment has been rendere.d

inpasly apainst two or more Jefendaars in s tort wcrion there shall be o right of contributie

amung them, .. { Emphasts adied, ) . .
3¢ in emphasized that the law pricz o 1957 is cobira and that there is preseatly no
authory for this contention, :
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Mmmppondxeﬁuegoingspecuhﬁnnmdudtyutwdght
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be mere propet parties defendaot.” _

The joint and concutrent toetfeasor Sifuston ion is 10 be distinguished
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EXHIBIT IiT

Draft Statute

An act to amend Section 389 of the Code of Civil Procedure, relating to

parties to civil actions.

*
The pecple of the State of California do enact as follows:

Section 1. Section 389 of the Code of Civil Procedure is amended
to read:

389. A-percen-is-an-indispensakle-party-te-ar-aesisa-if-hig-abgenee
will-preveni-the-ceurs-frem-rerdaring-any-effeetive-judanend-betveen-tha
partiss-spr-vweuld-sericusty-prejudice-any-pariy-before-the-conrs-or-1f-his
interest-veutd-be-ineguitably-affeeted-or-jecpardired-by-a~judgment-ren-
dered-betveen-the-partiess

A-persen-whe-ie-neb-an-iRdispensablie-party-buk-wkese ~-jeinder-wonkd
enable-the-ceurt-te~determine~additional-caunes-of-aetion-ariging-ount-ef
the-braksacbion-or-eecuyrenee-invetved-in-the-aetion-is-a-conditionatly
ReEeESAFY-PAFEF T

When-it-appeafs-tb&t-&n-indispensabie-par%y-has-Het-been—jeiaed;-the.
seuri~ghatl-erder-the-paréy-asgserting-the~eadse-of -aebien-te-vhiek-he-ia
imdispensgable-ta-bring-him-in---1f-he-is-net-then-breughb-iny-the-eeurt
shall-dismigs-witheut-prejudice~atl-eauseg-of-aesicn-as-so-whiteh~aneh-parey
ig-indispenaable-gnd-nay;-in-additieny-digmzan-vitheak-prejudiee-any-eanse
ef-aebicn-paperted -by-a-pariy-vhose-fastlure-to-eemply-with-the-ceurils

erdey-ig-witfal-or-negtigends

*
This preface will be deleted if and when the section is incorporated in the
comprehensive bill,
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When-it-gppears-tkat-a-conditicraliiy-Recessary-party-has-aet-been
jeigeds-the-epuri-shatl-erder-the-persy-assersing-the-eause-of-actien-te
whieckh-be-ig-espditichally-necessary-te-bring-bkip-ig~if-he-ig-subjees-te
the-jurisdieticn-ef-the-epurts-if-he-ean-be-broughi-in-without-unduse
delays-and-if-his-jeinder~-viti-net-canse-undue-ecrpiexity-or-delay-in
the-proeecdingb-s—-I1f-he-is-net-thep-breughi-iny-the-courk-pay-dismics
witheut-prejudies-any-2ause-sf-aetior-agseried-by-a-party-vhese-failure
to-ceeply-with-the-eourtlin-erder-ig-witfui-er-Regrigense

Whenevey-a-cenri-makes-an-ardey-that-a-persen-be-brought-iAse-an
aebign;-the-eouri-may-order-arended-ar-cEppiementar-pieadings~or-a-ereas-
sempiaini-filad-and-surrone-theregn-iasded-ard-gerveds

If5-after-additionat-ecnditicnalliy-neecessary-partics-have-been
breught-in-purguant-te-this-seedteny-the-court-Finds-that-the-4$rint-will
be-uAdulv-ccuplicated-or-deleyed-beequse-af-the-nsumber-of-pariies-oF
eadAes-of-acbien-invelveds-the-eeurs-may-order-soparate-trinie—-aa-te
sheh-parties-er-meke-suehk-ether-order-as-may-be-juass

(a) A person who is subject to service of process and whose joinder

will not deprive the court of jurisdiction over the subject matter of the

action shall be joined as a party in the action if (1) in his absence com-

plete relief cannot be accorded among those already parties or (2} he

claims an interest relating to the subject of the action and i1s so situ-

ated that the disposition of the action in his absence may (i) as a prac~

tical matter impair or impede his ability to protect that interest or (ii)

leave any of the persons already parties subject to a substantial risk of

incurring double, multiple, or otherwise inconsistent obligations by reason

of his claimed interest. If he has not been so joined, the court shall

order that he be mads a party.




{b) If a person as described in subdivision {a)}(1l) or {2} cannot be

made a party, the court shall determine whether in equity and good con-

science the action should procesd among the parties before it, or should

be dismissed, the abgent person being thus regarded as indispensable. The

factors to be considered by the court include: (1) to what extent a judg-

ment rendered in the person's absence wmight be prejudicial to him or those

already parties; (2) the extent to which, by proteciive provisicns in the

judgment, by the shaping of relief, or other measures, the prejudice can

be lessened or avoided; (3) whether a judgmert rendered in the perscn's

absence will be adequate; (4) whether the plaintiff or cross-camplainant

will have an adeqguate remedy if the action is dismissed for nonjoinder.

(¢) A ccmplaint or cross-cemplaint shall state the names, if known

to the pleader, of any persons as described in subdivision {a)(l) or (2)

who are not joined, and the reascns why they are not joined.

(d) Nothing in this section affects the lew applicable to class

getiong,

Corment. Section 389 is revised to substitute practically in its entirety
Rule 19 of the Federal Rules of Civil Precedure for former Secticen 389, Basical-
ly, as amended, Section 389 requires joinder of persons materially interssted in
an action whenever feasible. When joinder cannot ke accomplished, the circum-
stances must be examined and a choice made between proceeding on or dismissing
the action. The adequacy of the relief that may be granted in a person's ab-
sence and the possiblity of prejudice to either such person or the parties be-
fore the court are factors to be considered in making this choice. However,

a person is regarded as indispensable only in the conclusory sense that in
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his absence the court has de=cided the acticn should be dismissed. Where the
decision is to preoceed, the court has the power to make a legally binding ad-
judication between the parties properly before if.

Under the former law, an indispensable party had to be joined in the
action; until and unless he was, the court had no jurisdiction to proceed

with the case. B8ee, e2.g., Irwin v. City of Manhattan Beach, 227 Cal. App.2d

634 (1964). This absolute rule has been changed; however, practically speak-
ing, the change is perhaps more one of emphasis. The guidelines provided in
Section 38Q are substantially thoge that have guided the courts for years.

See Bank of California v. Superior Court, 16 Cal.2d 516 (1940}. These guide-

lines should require dismissal in the same circumstances where formerly a per-
son was characterized as indispensable.

Section 389 no longer deals specifically with necessary or conditionally
necessary parties. However, they may still be joined where necessary and de-
sirable "to carry out the policy of complete determination and aveidance of

multiplicity of suits." Bank of California v. Superior Court, supra at 523.

See Code of Civil Procedure Sections 378, 379.



